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Language minority students are legally entitled to a

baseline'oppoqtunity for an adequate, affirmative, appropriate, and
effective education, allowing them an "equally fair shot" at & high

school diploma.

Certain absolute legal standards for this baseline

educational entitlement are posited to‘exist; this ciaim is supported
by -complementary analyses of (1) the right to equal educational .

cpportunity under the egual protection clause of the Fourteenth

CPPe

Amendment and Title VI of the Civil: Rights Act of 1864; and (2)
protected interests under the due process clause of the Fourteenth
“Amendment. A synthresis of these two legal analyses reveals that equal

‘educational opportunity presupposes some entitlement to minimum
.quantity and quality of education. In practice, this means that
planning, diagnostic, and program requirements must work to allow
second language minority students to participate effectively in the
regular instructional program. It is observed that the’ establishment
of such a baseline standard of educational adequacy provides an
objective basis for educational malpractice litigation, since states
and school districts must demonstrate that they havé adequately,
affirmatively, appropriately, and effectively instructed the student
in a1l the skills, concepts, and courses required for high school

graduation.
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THE RIGHT OF LANGUAGE MINORITY STUDENTS T0 A FAIR SHOT AT A HIGH SCHOOL
DIPLOMA: A LEGAL ANALYSIS

" Marsha; J.  Hirano-Nakanishi and Elizabeth Osthimer

@

INTRODUCTION

in Brown V. Board of Education, the Supreme Court recognized a

Constntutlonal rlght to "equal educational opportunity.’ "1 Twenty years

jater in Lau v. Nichols, the Suprcme Court was called upon to define

t he parameters of an equal educational opportunity for minority
students W|th limited English language proficiency. Z  The Court in Lau
held that the right to an equal educational opportunity, pursuant %o

Title Vl.of'the Civil Rights Act of 1964, entitles language minority’

" students to more than jusf‘“. . . the same facilities, textbooks,

teachers and curriculum . . ."" provided to other, English*bpeaking
students. 3 In the nearlv thirty years after Brown and 1n the decade
after Lau, the courts, lawmakers and educators have trted to determine
what really constitutes an equal educatlonal opportunity for all

students, including language minority students.b .

The Concept of Equal Educational Opportunity

Equal eduoational opportunity has'been analyzed alcng severai
dimensions. Some have defined it in terms of "inputs,' and argue that
each student is ertitled to an equal share of the available educatiorial
resourges-s Resources in this regard have included more than con-
sideratlons Of total per-pupll expenditures: Teachers, textbooks,
facilities aod the racial composition of a school have all been

classified as ''educational inputs'' by the courts.®

Equal educational opportunity also has been analyzed in terms of
Moutcomes,' usually in terms of how well a student does in school or
performs on a standardized test./ One type of outcome analysis pleces
a heavy priority on the actual equa'ization of student performance
levels on tests or other measures of academic ac%jevement. Under

~ :
another type of outcome analysis, students do not have to demanstrate




that they have actually done ‘‘equally well in school, but the court

must be satisfied that they have ‘received '"equal benefits'' from the
snstructlonal program offered to them. 8  Under either type of outcome

analysis, |t often is emphasized that different, and possibly unequal,

Y
¢

educational inputs may be requnred to.thure “lequal'' benefits or

. ) X A
performance.

Whether couched in terms of inputs or cutcomes, the concept_of

e
1 A
1 Guc
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Q

-
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-
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equs opportunity embraces 2 particular .analytic framework
and a corresponding standard for assessing a state's or a school |

district's provision of educational oppo;tunities.9

Equal edﬁéational opportunity for language mincrit, st.dents has
- bqu expressed primarily in terms of equal benefits. For example, in
Lau, the Court held that educational inputs for language minority’
students mu;t be tailored to their langﬁage-related'needs to ensure

that .they participate on an equal basis in the instructional progﬁam.‘O

;'  Relative Standard Analysis

Simplistically, equal opportunity means that when providing an
' educatnon to all students, a state is required to provide an equal
educational opportunity to its language minority students. The  extent
to which this obligation is met is determined by comparison; using a

relative standard for assessing equal opportunity: One asks, ''Did oon

language mlnorlty <tudent X receive equal benefits from the education
vis-a-vis student Y?7'" ' In the event that the two sides of this equation
match up, the state has discharged its responsibility under an equal

opportunity mode of analysis. , N

The obvious crawbacks to this relative standard analysis of equal
opportunity are perhaps best summarized in the form of questions: What
happens when a language minority's educational opportunity is
determined to be equal to the opportunity afforded other students, but

both sets of opportunities are equally poor or of low quality? Deoes an

“equal educational opportunity'' for language minority students carry
."‘ !

O
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with it any guarantee to some minima! level, or baseline, educational

opportunity? tf a’baseline educational. opportunity exists, how is it

assessed and delﬂneated? ‘ ' C |

~

The Concept of Baseline Level of Education

Answers to these questions are not found in the legal literature
on language minor ity education. Tihe concent of a language minority's
right to a _baseline level of educat:on has not been recognized nor
developed by legal analysts.1] Although the relative standa'd for - }
as¢essing and delineating the language-minérity student's educational
opportunity has been developed, there nas been little judicial

development on the absolute notiion of a floor or baseline below which
220 = > .

an equal opportunity, by deﬁinition; cannot fall.lz/
{ , ,
Despite the limited discussion of a language minority's right to a
Laseline educational opportunity, the courts have not been completely

silent on this issue. In San Antonio'independeht School District v.

Rodrlguez, the U.S. Supreme Court stated that all students may be ..
entitled to soie baseline educatlonal opportunity. 13 Hore specifi-
cally, the Court acknowledged that “‘ome identifiable quantum of
education' may be a constltutlonally protected prerequisit2 to the
meaningful exercise of -rights embodied in the Constltutlon.]“ However,
snnce the issue of whether plaintiffs received a baseline educational”
opportunlty was not before the Rod(_gggg Court, no attempt was made to,
define the parameters of the “constltutlonally protected ouantum of

education required for & baselnne,]5

Overview of the Present Analysis

In the present analysis, impetus is taken from the Rod[lgggi
Court's acknowledgment. It is argued that language minority students
are legally.entitled to a baseline educational opportunity. | .
Furthermore, certain absoiute, as opposed to relative, legal standards
are posited to exist which will help to assess and give substance to
this entitlement. In the present aréumgnt,'this baseline educational .

entitlement is viewed theoretically in two complementary ways: As a

Q .
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right that is logically and inextricably embedded in any meanlngful
articulation of a right to equal"’ educational opportunlty, and as part
of a student's protected interest in educat{on SUbJect to procedural
due process protectioﬁs.

The first section of this analysis presents a discussion of
baseline educational entitlement in reference to ‘the Edual Protection

Clause of the Fourteenth Amendment to the U.S5. Constitution., Title VI

of the Civil Rights Act of 1964 and the Egqual Educational Opportunities
Act of 197“-16 The right to equal treatment, ‘articulated in the
Constitution and in these Statutes,.is reformulated as embodying an
underlying rlght to a baseline educational oppoftunity, It is argued
that these extant legal standards require the provision of a basel ine
education to language minority students. They also help to specify the

form-and content of language minority educational offerings. More

specifically, standards requiring "affirmative," ”approprlate” and

“effective'' education are analyzed in light of Lau v. Nichols, Title VI
of the Civil Rights Act of 1964, 'an HEW May 25th Memorandum |
interpreting Title VI{ and the Equal Educational Opportunities Act of
1974 (EEOA) .17 ' '

- The second. section presents an analysis of baselnne educational
entitlement in reference to the Due Process Clause of the Fourteenth
Amendment to “the U.S. Constltutlon 18 ¢ s argued here that all

~ students, |nclud‘ng language minority students, have protected
interests in education that cannot be abridged without adherence to
certain notions of fairness. Within tihis view of the right o
minority students to a baseline educational opportunity, a standard
requiring ”adequate”‘education is identified and analyzed specificélly
in terms of state statutes ‘“hat delinecate minimum requirements for figh
schcol graduation, state statutes that mandate minimum competency
testing (MCT) programs and the District Court and Fifth Circuit Court

of Appeals decisions in Debra P. ~v. Tu;lington.19

O
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The third section presents a synthesis of the two foregoing

complementary analyscs, revealing certain baseline standards WhICh

require the provision of adequate, affirmative. approprlate and

_effective education for language minority students The syntheS|s

posits that language minority students nave a rlght to "a fair shot''-at

the hlgh schoolsdiploma.

The fourth and final section of. the analysis presents conclusions
1 -
[

which follow from the discussion of the language minority baseline

educational entitlement and standards.

BASEL INE EDUCAT!ONAL RIGHT: AFFIRMATIVE, APPROPRIATE
AND EFFECTIVE EDUCATION

The constitutional right to ''equal treatment under the law'' is
embodied in the Equal Protection Clause of the Fourteenth Amendment to
the U.S. Constitution.20  The Equal Protection Clause requires that
similarly situated persons be treated in a like manner by the state.
Laws that categorize or classify individuals with the purpose of.
treating them differently or laws that impinge on some constltutlonally
recognized right or interest are reviewed by the courts under the Equal
Protecfion Clause. |f a state seeks to enforce a law that wnll result

in unequal treatment on the basis of a suspect classification (e.g.,

race or national origin) or a law that will affect a fundamental

interest (e.g., the right to vote), the courts will strictly scrutinize
that state action, and the state will bear a heavy burden of persuasion,
and

proof against .any challenge to the constitutionality of the law. 21
In brief, then, the Equal Protection Clause guarantees equal trealment
with regard to race, national origin and other constltutlonally suspect
classifications, and it also guarantees equal treatment with res pect lo
CerEain fundamental interests explicitly recognized in the

Constitution.22

Some analysts have suggested that focusing primarily on equality

creates conceptual confusion; such focus assumes the edistence of

‘certain rights and entitlements, then proceeds directly to the

-
4
€.
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dlscussnon of relative equality or inequality of treatment without
speC|f|cally addressing the nature and scope’ of the assumptive
entltlements.23 Although the Supreme Court in Brown recognized a right
to equal educational oppo}tunity, such a right, as recognized and
analyzed to date, has not explicitly carried with it any corresponding
right to some clearly defined particular type or minimum level of
education.24

Common sense, if not the courts, tells us that some notion of a
minimum-level, or baseline, education is required to give the concept
of educational equality meaning and substance.2> If the right to equal
edufatlonal opportunity is not premised on the recognition of some
entltlement to a minimum quantity or quality of education, then it
becomes an illusory guarantee with no substantive content of its own:
Equal opportunity easily can result in equally onerous, unfair,
irrational or harmful policies. 26

Conceptually, we can analyze and interpfét various statutes and

court decisions, as providing language minority students with an

underlying right to a baseline educational opportunity. While not

fundamental in nature, such a notion of baseline underpins and gives
substance to the right of language minority students to equal
educational opportunity.27

B

Statutory Rights

A number of federal statutes establish that there is an underlying

right of language minorities to affirmative, appropriate and ettective

education, implicit in the statutory entitlement to equal educational

opportunity.

Specifically, Title VI of the Civ'1 Rights Act of 1964 prohihits
discrimination on the basis of race, color or national origin in any
program receiving federal financial as&islancc.28 In 1970, the

Department of Health, Education and Welfare (HEW) issuced the May 25th

'R
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Memorandum, a clarifying guideline to one of its Title VI
regulétions.29 The May 25th Memorandum. requires that where inability
to speak and understand the English language oxcludes national crigin
minority students from effective participationr in the educational
program, the school district must take affirmative steps to rectify <he
language deficiency in order to open its instructional program to thesc
students.39 The Equal Educational Opportuhitics Act (EEOA) states that
the failure by an educational agency to take appropriate action to
avercome language barriers that impede equal participation by language
minorities in an instructional program constitutes an impermissible
denial of equal educational opportunity.“3] These federally-guarantecd
statutory rights of language minority students to equal educational
opportunity are interpretable within a frame of reference that focuses
on a language minority student's right to some type of baseline
education rather than focusing on the acknowledged right to equal

cducational opportunity.32

While these statutes obviously were drafted to ensure equal
educational opportunity for all students, they also contain languoaqge
which establishes the notion that there is a floor, or baseline,
education helow which no language minority's equal opportunity can
cink. Title VI and the May 25th Memorandum presumce the existence of &
school district ''reqular'' instructional program with specified pragress
markers and enrds, or outcomes, towards which affiirmative instructional
steps must lTeac language minority students. Furthermore, Title VI and
the May 25th Memorandum specify gjjggﬁjxg_participation as a standard
by whiche to deteiing Wwhother or not language minority student s are
being af forded a bascline educational opportunity. The EEOA Tikewise
assumes there is a reqular instructional program. In this cane,
appropriate action i the standard by which assessments are made
regarding the provision, or non-=provision, ol a haseline educational

oppor tunity.
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Interpretation of Statutory Rights in Court Decisions

Although the Rodriquez Court suggested a constitutionally
protected quantum of «duZation, it provided no guidance in defining
paramet: -z o a baseline educational opportunity. Analysis of court

decisions focusing on statutory interpretation provides such guidance.

The Supreme Court in Lau v. Nichols held that the total failure of
o San Francisco school district to address the educational needs of
Pimited-English, Chineae-origqin students contravened the dictates of
Title VI and the May 25th Memorandum.33  Although the Court did not
specify what the district must do to meet its obligation to these
students under Title Vi, it was clear that some sort of special
assistance was requircd.3“ The Court held that language minor.ty
students are entitled to equal benefits, and not merely the 'same'!
inputs in terms of their educational experience. The Lau decision
recognized that language minority students have a right to-an
opportunity for effective participation in the regular instructional

program.

The Lau decision was based in large measure on the May 25th
Memor andum. Specifically. the Memorandum requires a particular
combination of affirmative steps to "rectify the language
deficienc ies ' of limited English proficient students. This has been
interpreted to mean that a school district must of fer special lanquage
ansistance to limited English proficient students and alsn must help
the students to atlain mastery of specific skills and suject content
atas so that students can effectively participate at o ir appropriate
age and grade level 3% The rationate for requiring more than just !

"oof

longuage assistance to rectify the Tanguage deficier: des
language minor ity students stems from the fact that as a direct resolt

of their Lnglish lanquage deficiencics, these stuwdents have suffered by
missing out on coertain substantive arcas of instruction.  The

Hemor andum refunes to allow Tanquage minor ty students to be penalised

in their education and, in tact, specities chat English Tanguage

inslruction is just one component of o lanjuaqge minority student!'s

o



educational entitlement: A school district or state must offer a

specific two-pronged |nstruct|onal program, |nrlud|ng special language

_assistance and regular content and skills instruction.30

In Rios v. Reed, the Court also based its decision on the May 25th

Memorandum. In addition to requiring affirmative steps, the Memorandum

JpeC|f|es that these steps must be effective. 37 1, Rios v. Reed,

plaintiffs sought information from a local. school district in an effort

to assess whether the affirmative steps taken by the schools promoted
academic progress and English language proficiency in languane minority
students such that these students could effectively participate in the
regular educatlonal system of the district. 38 pefendant school
officials clalmed that only “affirmative'’ steps were required pursuant
to Lau and Title VI, and maintained that an investigation of facts
directed toward the effectiveness of those steps was irrelevant.3? The
New York Eastern District Court in Rios disagreed, stating that "it is
not enougn simply to provide a program.' An ineffective program, it
found, was ''as harmful to a child who does not speak English as no

program at all.nho

In Castaneda v. Pickard, the Fifth Circuit Court of Appeals held

that the EEOA imposes a duty on states and school districts to take

approprnate action" to meet the needs of language minority students. “]
The EEOA was enacted by Congress to codify the precepts of Lau, Tltle'
V] and the May 25th Memorandum and to extend the precepts as an ‘
affirmative obligation to all statps and school districts, regardless

of whether or not federal funds were involved.42 However, unllke Lau,

Title VI or the Memorandum, the EEOA coins an appropriateness standard:
it specifies that appropriate action for language minority students
must be taken.43 The Castaneda Court noted that Congress, in enacting

the EEOA, did not provide guidelines by which to judge if a particular

" program is appropriate, and went on to enunciate its own.: First, the

court stated that state action is aggrogriate when it includes

appropriate planning:

1) It is based on sound educational theory, and ’

13
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2) The program that was developed to implement the
theory is reﬁﬁonably calcnlated to do so
effectively.

Second, the Castaneda Court specified that an aEEroEriate
assessment program for language minority students must assess both'the
student's English language proficiency and has or heriknowledge of -
substantive content and skill areas.l*5 fhe Court felt this, was

necessary in order for a school district to determlne the specific
= )

needs of the individual student, whether for special language
assistance, academic instruction fo fill in content area knowledge
gaps, or a combination of both. This component parallels the k
two-pronged instructional program that must be provided under the
"affirmative steps'' standard expressed in the May 25th memorandum and
di;bu<sed earlier. ‘

\ -
~ .
Finally, the appropriateness standard enunciated by the Castaneda

Court reiterates that the instructional program provided to language
minority students must work in preparing qtudents for'effective
/ participation. in the standard instructional program of. the school
_~‘;/ district.46 |f the program fails, the actions of the schools may no

longerrbe appropriate.#7

in effect, then, the Castaneda decasnon established that an
aEErogrnate “education for ]anguage minority ‘students includes the
affirmative steps and effectiveness standards enunciated in Lau, Title
V! and the May 25th Memorandum, as wel [ as components related to .

planning and assessment.
’

N

Other federal courts have followed along similar lines of judicial

reasoning and interpretation. In Cintron v. Brentwood Union Free

School District, the Court recognized the Titlé 1V and EEOA mandates to

provide language minority students with appropriate language assistance
and basic instruction required for effective participation in a reqular
instructional program.“8 Among other factors, the assistance provided
language minority students in the defendant school district did not
have clearly established criteria nor instructional objectives that

4'\
14
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would have helped to ensure that such students céuld eventually and
effe&tivelyjpartﬂéipate in the district's reqgular program of
instructiqnihg Asvsuch, the Cintron Court determined that the
educational program for laﬁguage minority students g¥fé}ed by the

school district violated Titie VI and.the EEQA.50

In, U.S. v. Tegés, the Fifth Circuit Court of Appeals stressed

another aspect of appropriateness as enunciated by Castaneda. The ' i
Fifth Circuit Court determined’that-the District Court's treatment of

the EEOA claims in the case wéfe not consistent with the standard:
enunciated in Ca§;anedé£' The Castaneda standard that aggroE;T;?é
education for languagé/meOrity students has to ”work,“,fgat is, has to
be effective, was not applied in assessing the educational program
actually provided to the students in Texas .o The Fifth Circu}t Court ' -

of Appeals reversed and remanded the District Court decision.S?

Summary

Under the EE0A, Title VI and the dictates of Lau, language
minority students are entitled, at base, to an affirmative, effecthe
and appropriate education. Further, the analysis of this baseline
entitlement specifies several components of an affirmative, effective

and appropriate education for language minority students:

1) The instructional program must be based on sound
theory and developed to implement the theory
effectively, including the establishment of criteria
and instructional objectives;

2) An assessment program must evaluate students' English
language proficiency and knowledge of substantive
skill and content areas in order to determine the
specific instructional needs of each individual
s}udent; ‘

3) A two-pronged instructional program, consisting of
special English language assistance and of skills and
content instruction, must be provided to prepare
students for effective participation in the regular
instructional program; and

15
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4) Thé instructional program must '‘work' to allow

students effective participation in the regular

program of instruction.
The first two components broadly specify planning and diagnostic
requirements of the baseline educational opportunity for language
minoritie.. The third specifies both the program components and the
goal of language minority instruction. The fourth states that the
simple pfovision of an instructional program meeting these requirements
is not enough: The program also has to ygih'toward the specified end
of enabling langqéée minority students to effectively participate in

the regular instructional program of the schools.
BASEL JNE EDUCATIONAL RIGHT: ADEQUATE EDUCATION

The Due Process Clause of the Fourteenth Amendment of the
Constitution states that 'nmo_state shall . . . deprive any person of
life, liberty, or property withoup due process of law.""53 Rights
deriving from the Due Process Clause can generally be categorized as

either procedural due process or substantive due process rights. The

basic issue that concerns us here is a procedural due process notion;
specifically, that a protccted interest cannot be arhitrarily infringed

or taken away by the state without adherence to some 5ort of procedures

designed to ensure that the state's action is fair and not arbitrary.su

Protected Interests

Scrutiny of state action under the due process clause will take
place only if a brotected interest is at stake. In education a-number
of protected interests have been recognized }n legal analysis. The
Supreme Court recognized a ""]property' interest in education in Goss v.
Lopez when it ruled that ""the state is ;onstrained to recognize a-
student's legitimate entitlement to a public education as a property
interest which is protected by the Due Process Clause and which may not
be taken away for misconduct without adherence to the minimum proce-
dures required by that Clause.'"®5 In recognizing this property

interest, the Court acknowledged that students, in a sense, '‘own'' their

1o
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education, at least insofar as the state can not take their 'property'
away from them without being fair about it.
)

The property interest in education is not the only type of
educational interest recognized in legal analysis. There alsc is a
student's "liberty'" interest. \Studentsi it is argued, should be free
from the stigma associated with failure in school when failure is
wrongfully or arbitrarily imposed, because the school has been unable
to accurately or adequately assess student performance.§6 in "right to
treatment'' cases involving mentally ill patients who are institution-
alized, there is a recognized liberty interest that requires that
patients be given something, i.e., treatment, to compensate tHem for
their deprivation of liberty. By analogy, analysts have argued that
students who are compelled to attend school for a specified number of
years under compﬁlsory education laws have a ''right to treatment."
These writers arque that students are entitled to something, e.g., an
educational ''quid pro quo,' or some sort of baseline education in

exchange for their liberty.57

Most recently, the concept of a protected interest in education
has been combihed with compulsory schooi attendance laws and the
significant potentlal deprivation of a high school dlploma pursuant to
‘minimum competency testing (MCT) programs. This combination has been
recognlzed By a Federal District Court in Florida and by the Fifth

Circuit Court of Appeals in Debra P. v. Turlington as invoking the

protection of the Due Process Clause.58

Whatever the specific formulation of the interest--whether as a
"liberty," ''property,'' or simply ''protected' interest--it is clear from
this discussion that the Rodriguez acknowledgment of a protected
minimum educational quantum easily can be viewed as providing students
with some baseline educational entitlement to which due process

protections apply.

O
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Under the due process framework, states which provide eduratnon
cannot unfairly deprive studentc of their "'protected |nterest“ in an
education. Courts have been reluctant to dellneate the standards by
which such deprlvatlon can be established, but virtually every state
leglslatu:c, state board of education and local school district has
done s0.59

Every state establishes certain minimum requiremepts,for high
school graduation which are often amplified or further specified by
local school,boards.60 Nearly forty states Have enacted minimum
competency testing (MCT) legislation or administrative regulations,
requirfng high school students to demonstrate minimum profic’ency in

certain 'basic skills'': usually reading, writing, basic math, and in

some cases, ''life skills,' e.g., filling/dﬁipa job application or a W-2

form.61 |n seventeen states, students must pass these tests, in
addition to completing specified course requirements, in order to
qualify for high school graduation and a diploma.62 These statutes and
regulations reflect the individual states' attempts to establish
objective standards agalnst which to assess student progress for the

purpose of awarding or denylngAstudents a particular quantum of

education--the nigh school diploma. As nalysis of rccent decisions by

Q
U\

~

2
he F Circuit Court of

(ad
[44]
-

a Federal District Court in Florida and

Appeals in Debra P. v. Turlington will demonstrate, in dequeatind

certain "fairness' requirements with respect to the denial of the high
school diploma, students' baseline educational entitlement can be seen,
in part, as a right to adequate education in the basic skills and
subject content areas required for hfgh school graduation.

L

Adequate Instruction

’

The Debra P. V. Turlington decision established one critical

standard for a baseline educational opportunity: adequate prior

instruction in the subjects and skills that are. covered on a minimum

competency test required for high school graduatlon,ﬁi.

©
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In conjunction with a minimum competency testing challenge, the

District CourL in Deera P. v. Tur\ington held that the plaintiffs in

that case had a right to graduate froh high school with a standard
diploma, provnded that they met all reqUIrements fcr graduation
exclusive of the minimum competency test.64. The Court stated that the
combination of compulsory attendance, ‘'obvious inadequacy' in prior
instruction in the objectives which were tested, lack of sufficient
not ice of the test and its sanctions for students §‘ready in high
Eschoo\ at the time, and the students' protected interest in education,
resulted in finding that the students' constitutiona\‘rights were
vio\ated,‘insofar as the state withheld their diplomas based on their

test fai\ufe.65

The lmp\e@gniaewon of the “fundamenta\\y unfair'' minimum
competency testing program was deemed unconstntutlona‘ under the Due
Process Clause of the Fourteenth Amendmerit by the Fiftn Circuit-Court
of Appeals.66 In Upho\dlng the District Court's decis‘on, the Appeals
Court further held ‘that '"fundamental falrness“ necessarily requires
more than just adequate notice and standard p§ychometr|c validity of
the minimum competency test. The Court held that ''fundamental
fairness" requires that the test reflect only that which was aciually
taught to the students.b7 The Fifth Circuit decision in Debra P. held

that students must be adequately instructed in the specific skills and

objectives for which the state seeks to hold them accountable by virtue
of a minimum competency test.68 |n ofher words, a school district must

demonstrate having actually and adequately taught the material to.

students prior to administering a test used for denying a high school

diploma.

The requirement of a ''match' between a minimum competency test and
actual instruction has been analyzed at some length in the legal and
educational \iteratures.69 Basically, a specific sort of "match'' is
required for all students. The test does‘not have to be matched to the
curricular requurements for high school graduation. Just because a
student is requlred to pass a course in U.S. History, the MCT does not

"have to pose questions on the Civil War: ‘Nor does the MCT have fo

. i3
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reflect the overall emphasis or content of the curriculum. lInstead,
the state must be prepared to demonstrate that whatever is on the test
was actually taught in an adequate manher./0

Further, particularly in light of the trial court's discussion of
due process protection to which students are entitled in a MCT-for-
diploma program,/] adequate instruction implies some sort of sequential
‘instruction designed to afford students a fair opportunity to acquire
proficiency through an appropriate developmental process. Adequate
instruction also implies that a school district must of fer students the
opportunity to review targeted materials at . time prior to
administration of the test, particularly if students have not mastered

an objective.

The same adequate ﬁrior ihstruction standard can be applied,: by
aralogy, vo the curricular courses (e.g., U.S. History, General Math)
required for high school graduation. Although the Debra P. decisions
did not apply to the state's efforts to hold students accountable for
certain subject content areas, by virtue of minimum high school
graduation requirements, students logically should be instructed in the
subjects that they are required to pass in order to graduate from high
school. The Débra P. decisions stand for the proposition that -a school
district, in order to comport with the requirements of fundamental
fairness imposed by the Due Process Clause, must be able to demonstrate
that'what was required for high school graduation in the form of an
MCT, was taught to the students. It seems equally fair to require a
district to demonstrate havind actually taught the information and
skills covered in required courses prior to denying a diploma on the

basis of not having such required courses./2

Summary

A1l students, including language minority students, have protected
interests in education subject to the requirements of fundamental
fairness imposed by the Due Process Clause. By virtue of fundamental

fairness, if the state and school districts impose test and curricular

<y
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requirements for high school graduation, all students hove the right to
cufficient notice of requirements for graduation, the right to
pgychomctrically‘vulid testing in relation to graduation requirements,
and, most importantly, the right to adequate instruction, as delineated
above, designed to cnable students to reccive a high school diploma.
Applying this standard of adequate instruction results in the
recognition of the right to be instructed adequately in the skills and
content that are covered on minimum competency tests and courses

required for high school graduation.
SYHTHES!S ON THE BASELINE RICUT: A FAIR SHOT AT A HIGH SC“OOL DIPLOMA
For decades, the plaintive cry that ''Johnny can't read'' has becn

heard throughout the United States. Under a simple formulation of

equal opportunity, if '"Johnny can't read" and "Juanito no puede leer,"

there is little legal concern. Each child is benefitting equaliy from
his education, and the right of the language minority student to equal
educat ional opportunitx‘has been discharged. But such a position
suggests that educationéi opportunity can be poor, albeit equally so.
This analysis Has attempted to address the glaring need for students,
particularly and specifically language minority students, to have a
recognized entitlement to some floor or baseline in education below

which equal educationai‘opportunities cannot fall.

\ This analysis began by considering the language minority's
entitlement to a baseline education from the perspective of-equal
opportunity. Under this mode of analysis, it was argued that the right
to equal educational opportunity must be premised on the recognition of
some entitlement to a minimum quality or quantity of education, or else
the right to 'equal educational opportunity' is an illusory and

meaningless entitlement.

With respect to federal statutes guaranteeing equal educational
opportunity, language minority students' underlying baseline right to

education is an entitlement to affirmative, effective and appropriate

21
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ecducation. A lanquage minority's right to an affirmative, effective
and appropriate education, as dcvcl&pod in this paper, did not specify
a preference for bilingual, ESL, or other sidentified mctﬁods of
instruction. Instead, analysis of the bascline entitlement identificd
plénning, diagnostic and program requirements of an afffrmative,

ef fective and appropriate educational program for lanquage minority

students--all of which must work in an interrelated quhion to allow

language minority students to participate ef fectively in the renular

instructional program of the school system. For greater descrijtive

clarity, the’baseline educational entitlement to an affirmative,

effective and appropriateeducation can be coined '‘the right to
effective participation in the regular instructional program of the

schools."

While this eqhal opportunity analysis goes some distance in
delineating the language minority's basel ine educational entitlement, a
missing component in the analysis involves the definition of where the
base] ine educational program is supposed to lead and under what
circumstances. In other words, the right to effective participation in
the regular instructional program outlined in this analysis lacks a
specified end. What is "regular instruction'' supposed to provide to
students? What are students supﬁosed to achieve by virtue of

proceeding through a regular program of instruction?

To link effective partiéipation to a specified end, one can
develop hypothetical constructions: For example, ''effective
participation in the reqular instructional program'' "in which alli
students will achieve an eighth grade reading level," or "in which all
students will successfully pass a minimum c0mpefency test in basic
ski}ls.” A baseline educational entitlement constructed in these ways
could be coined a ''right to read" or a 'right to minimum proficienci in

basic skills."

Complementary to the efual opportunity analysis, discussion of the
baseline educational entitlement argued that under a due process
formulation, education is a protected interest.which cannot be

Rz
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arbitrarily infringed or taken away by the state without adherence to

procedures designed to ensure that the state's action is fair.

Analysis of the Debra Poove Turlington decisions provides the missing
bascline cducational entitlement standard. To the extent that states
and school boards have specified baseline test and curricular

requirements for qraduation from high school, applitation of
fundamental fairness requires that the state provide all its students
with sufficient notice of these high school graduation requirements,
psychometrically valid ass cssménts in relation to graduation
requirements and, most Jmporténtly, adequate education. Students'
right to ggggggig'education, in essence, means that all students have a
right to a program of instruction which actually teaches the skills and
content covered on minimum competency tests and in courses required for
high school graduation in an ‘appropriate developmental sequence and

with the opportunity for review.

Under the equal ‘opportunity analysis, it was argued that a
baseline right must underlie the right to equal opportunity for the
notion of equality to carry any true meaning: There must be a baseline

or a floor entitlement to ensure that students do not receive equally

poor or offensive opportunities. The due process analysis further

supports this line of argument: Education is viewed as being subject

to the principle of fundamental fairness embodied in the Due Process

Clause of the Fourteenth Amendment. While not specifically prohibiting
equally poor educational opportunities, the due process analysis

subsumed into the equal opportunity analysis prohibits equally unfair

A

educational opportunities. :

Merging the due process analysis with the edual opportunity
analysis, then, dictates where the regular program of instruction must
lead and under what conditions: To the extent that states and school
boards impose baseline requirements for graduation from high school,
and in order for states and for school boards to meet the requirement
of fundamental fairness, the regular program of instruction must
ad?qgately teach the skills and content covered on minimum competency

tests and in courses required for high school graduation. The

23
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aynthesia, in bricl, providen Toaguage minor ity ctodeatys with a right
Lo o Mair ohot' gt any test or anicular tequinement for receipt of

the high school diploma.

The Debra P. Court adopted just quch o formulation and synthesis
in its determination that denial of diplomas based on an unfair test
violates the tqual Protection Clavse ol the Conatitution./t ihe Court

stated that the test had to be a "fair test of that which was taught."
The Court stated that if the test was not fair (i.e., if it did not
comport with the kinds of due process protections outlined above, and
specifically, if it did not cover material adequately taught to the
students), then it could not be rationally related to a state interest

(i.e., it would be in violation of the Equal Protection Clause).

In effect, the Debra P. Court stated that due process violations
of the type described establish an equal protection violation. If the
test isn't fair, it violates the Equal Protection Clause, even wi thout

strict judicial scrutiny of a suspect class and without recognition of

education as a fundamental interest, because an unfair test cannot be

rationally related to a state interest.

The present analysis follows along the lines of the Debra P.
decisions. Equality in education is meaningless without some
bottomline notion of quality in education. The baseline
constitutionally accentable ''quality'' education envisioned by this
analysis and by the Debra P. decisions is simply adeqﬁate ingtruction
in the materials and subjects, if any, required by a state or school
district by virtue of a test or curricular requirements for high school
graduation with a standard diploma. Moreover, this analysis argues
that the minimally acceptable ''quality' of education for language
minority students, under applicable federal law, is education that is

affirmative, appropriate and effective. Combined, these analyses state

that the minimally required, or baseline, educational entitlement for

language minority students is a right to adequate, affirmative,

appropriate and effective education in those skills and subjects, if

any, required for a high school diploma.

C . 24
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high school diploma.

What does the student right to an "equally taw Shot'' at o high
school diploma mean? In a general sense, it means that courts, at this
time, have not specified one absolute baseline standard, e.qg., an
eighth grade reading level. Instead, states and school boards set
whatever baseline requirements for graduation that local political

processes will allow.7H

More importantly, a "'fair shot' at a high school diploma does not
require that every student receive the diploma. That is, the baseline
educational entitlement does not require that all students must meet
local baseline standards for graduation. Rather, the act of teaching
and instruciion, while interrelated with student demonstratien of

learning or meeting requirements, is viewed as a separate act subject

_only to fairness principles. There is responsibility on the part of

the schools to adequately instruct all students towards a high school
diploma, yet it allows that some students, although adequately taught,
may be denied the diploma. Given a fair shot, it is not difficult to
list any number of reasons why a student would be denied a diploma,
e.g., students could fail to do classwork and homework or students
could "cut" numerous classes without excuse. Hence, this construction
of a student's baseline educational entitlement follows the trend of
the judiciary in acknowledging that even best educational efforts may

not always result in certain guaranteed student outcomes./>

20
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CONCLUSIOH

The baseline educational «  ftlement of Tanguage minor it students
to a '"'fair shot' at the high - <1 diploma has been discussed here in
broad terms. The purpose of t. iper was to analyze the legal basis
for a baseline, in addition to a: . ual TdHCJtiOHa] opportunity for
language minority students, and to establish the existence of extant
standards for language minority education that generally require a
“fair shot' al a hiyh schoul diploma.

Earlier in this paper it was asked whether the language minority
student is entitled to more than an opportunity equal to that af forded
to other students. Specifically, the paper quest ioned whether the
language minority student is entitled to some baseline educational
opportunity that can be independently and objectively defined. In
short, is there some floor beneath which no language minority student's
education can sink? The baseline opportunity analysis preéentedvin
this paper answers this question affirmatively by strengthening and
supporting extant equal opportunity analysis. Additionally, the
basel ine opportunity analysis may pave the way toward expanding legal

analysis in educaticn in a critical area--educational malpractice.
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Courts have refused to recognize that states or school districts
have a duty to‘educate their students that can be enforced through
actions for educational malpractice.76 An action for educational
malpractice involves establfshtng: (1) that school districts or states
have a duty to provide their students with a level of instruction that
can be measured against some objective standard, (2} that they breached
that duty, and (3) that the harm thereby suffered by the studént was
proximately caused by the breach of duty, or malpractice, on the part
of the educators.// Courts have been unable*to find these requisite

.elements in actions brought\to date, and have been extremely reluctant
to move in the direction of recognizing this caJse of action. Most
particularly, courts have been unable to find tha\ school districts and
states have a duty to provide their students with a level of
instruction that can be measured against some objective standard.78
However, the recognition of a ''fair shot' at a high school diploma for
language minority students opens up the entire question of a school
district's duty to educate its students at some minimal level of

adequacy.

The standard of adequacy enunéj;?bd by the Debra P. Courts
involves imposing an objective.standard of care on the educational
system that poses no greater burden on states than that which they
carve out for themselves by setting objective requirements, either in
the form of minimum competency tests or speclflc subjects for high
school graduat|on. Since school dlStrlCtS and states are required to
take affirmative steps to meet the needs of language minority students
under federal law, invthe-event that they establish regular instruc-
tional and assessment programs, they are required to ensure that
language minority students can participate effectively in those
programs. A state or district could be susceptible to an educational
malpractice claim on behalf of language minority students, in view of
the state's affirmative duty, and the objective standards for students

“established by the state or district in the form of MCT or high school
graduation course-requirements, if the language minority student was
not provided with a "fair shot’ at the high school diploma.”/d Since

this analysis has provided delineation of components for the language
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minority student's baseline educational entitlement pdrsuant to the
notion of a fair shot at a high school diploma, in the event that the
state or district falls short of minimally providing a fair shot, the
state or district could be liable under a theory of educational
malpractice or, alternatively, under the view that such action (or
"inaction," in this case) violates the Title VI and the EEOA require-

ments to "effectively'" educate language :iuority students. 80

The discussion here has simply tried to cement a legal floor
beneath which no language minority's education can fall. To the extent
that this analysis succeeds, as a bottom line, language minorities have
a baseline right to a 'fair shot' at a high school diploma. The
analysis is at once modest and bold. On the one hand, the posited
entitlement does not ensure that language minorities will be able to
pass réquirements for high school graduation or even to read. The
entitlement only guarantees that states and school districts must
demonstrate that they have given the language minority student a ''fair
shot' at a high school diploma by showing that they have adequately,
affirmatively, appropriately and effectively instructed the student in
all the skills, concepts and courses required for high school
graduation. As such, the analysis suggests modesty. On the other hand,
the analys{s‘is éomewhat bold. A simple equal educational opportunity
analysis provides the language minority student with no bottoml ine
entitlement. Previous legal analyseé on the educational rights of
language minorities have not addressed floors beneath which educational
opportunities cannot sinke., This analysis takes one importaht step

towards guaranteeing that laﬁguage minorities have such a baseline.

a
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ENDNOTES

18rown v. Board of Education 347 U.S. 483 (1954). Although there
is a.significant division in the legal literature as to a general right
to equal educational opportunity exists under the Constitution, or

“whether there is merely a right to education free from racial discrim-

ination, Brown repeatedly has been cited in support of a right to equal

educational opportunity. See, e.g., Levin, "The Courts, Congress and

Educational Adequacy: The Equal Protection Predicament,' 39 MD. L.

REV. 187 (1979),-and Kutner, ''Keyes v. School District Number One: A
Constitutional Right to an Equal Educational Opportunity?'' 8 J. LAW
AND EDUC. 1 (1979), for a discussion of the Constituticral dimensions

.. of the right to equal educational opportunity. This ar'icle does not

posit a constitutional right to equa! <ducational oppor aity per se,

' but rather analyzes and discusses the implications of any presumed

right to equal educat ional opportunity based on the Constitution,

"_federal or state statutes, or a moral imperative that does not carry

with it a guarantee of a floor or basellne, below which "equal"'
opportunity, by definition, cannot fall.

2| 34 v. Nichols 414 U.S. 563 (1974) ; hereinafter referred to as
Lau. ;

31bid. at 566.

bps used in this paper, ''language minority" students are those
mational origin minority students with limited English language
proficiency. This paper does not discuss wiat i5 meant Oy Mmincrity"
or "limited English' proficiency, but adopts this definition for
purposes of the analysis herein. See generally Foster, "'Bilingual
Education: An Educational and Legal Survey,'' 5 J. LAW AND EDUC. 149
(1976); Comment, '‘The Legal Status of Bilingual Education in America's
Public Schools: Testing Ground for a Statutory and Constitutional
Interpretation of Equal Protection," 17 DUQ. L. REV. 473 (1978);
Comment ''The Constitutional Right of Bilingual Children to an Equal”
Educational Opportunity,' 47 S. CAL. L. REV. 943 (1974).

5See generally Coleman, "The Concept of Equality of Educational
Opportunity,' 38 HARV. EDUC. REV. 7 (1968); Kurland, "Equal Educational
Opportunity: The Limits of Constitutional Jurisprudence Undefined,'" 35
U. CHI. L. REV,(5§3 (1968); Coons, Clune and Sugarman, "Educational
Opportunity: A*Workable Constitutional Test for State Financial
Structures," 57 CALIF. L. REV. 305 (1969); A. Wise, Rich Schools, Poor
Schools: The Promise of Equal Educational Opportunity (Chicago, IL:
University of Chicago Press, 1968); Michelman, '"The Supreme Court, .1968
Term, Foreword: On Protecting the Poor through- the Fourteenth
Amendment,'' 83 HARV. L. REV. 7 (1969); Levin, supra, note 13 Kutner,
supra, note 1. These writers provide*détaﬁled,eXplanations and
analysis of the "inputs,'!' “outcomes'’ and lequal benefits'' theories of
educational opportunity identified in this paper. See also Lindquist
and Wise, "'Developments in Education Litigation," 5 J. LAW and EDUC. 1
(1976) for additional definitions. K - C
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6See, e.g., Serrano v. Priest 5 Cal. 3d. 584 (1971); Hobson V.
Hansen 269 F. Supp. L681 (D.D.C. 1967), aff'd sub. nom. Smuck v. Hobson
508 F. 2d. 175 (1969). '

7see text accompanying note 5 supra.
N,
. ‘
8see text accompanying note 5 supra. See also, e.g., Lau V.

Nichols 414 U.S. 563 (1974).

9414 U.S. at 569. See generally Roos, 'Bilingual Education: The
Hispanic -Response to Unequal Educational Opportunity,' 42 LAW AND CONT.
PROB. '111 (1978); Grubb, "Breaking the Language Barrier: The Right to
Bilinguai Education,' 9 HARV. C.R.-C.L.L. REV. 52 (1974); Teitelbaum
and Hiller, "The Legal Perspective,' in Bilingual Education: Current
Perspectives (Arlington, VA: Center for Applied Linguistics, 1977).

10414 y.s. at 566. - o \

11see Levin, supra, note 1 at 225-265, and Tractenberg, ''Tne Legal
Implications of Statewide Pupils Performance Standards,' ECS-MCT Work=-
shop Paper, at 31-37, for discussion of '"equal opportunity' analysis. ..
Tractenberg and Levin make a distinction between analytic notions of
equal opporturity and minimally adequate opportunity, arguing that the
Equal Protection Clause of the Constitution is susceptible to both
types of interpretations. See Michelman, supra, note 5 at 7, for. the -
initial development of the idea that the Equal Protection Clause
encompasses notions of adequacy and text accompanying note 5 supra.
See also Preovolos, '"Rodriguez Revisited: Federalism, Meaningful
Access and the Right to an Adequate Education," 20 SAN. C.L.L. REV. 75

(1980).

125¢e text accompanying note 5 supra. See also Dimond, "The
Constitutional Right to Education: The Quiet Revolution,'' 24 HAST.L.J.
1087 (1973) for a discussion of the constitutional right to a minimally
adequate education implicit in the Fourteenth Amendment, although not
in terms of equal opportunity analysis.

13In this school financing case, the court held that since
" education was not a fundamental right, the policies of alleged wealth
discrimination which were at issue could not be sub jected to strict
scrutiny under equal protection analysis, San Antonio Independent
School District v. Rodriguez 411 U.S. 1, 35 (1973).

1414, at 37.

1514. at 35-36. See Preovolos, supra, note 11, for a thorough
discussion of the Rodriguez decision's implications for adequate
education. See also Roos, ''The Potential. lmpact of Rodriguez on Other
Scho! Reform Litigation," 38 LAW AND CONT. PROB. 566 (1974). - A

2

16y.s. CONST. amend. XIV, § 1; Title VI of the Civil Rights Act of
1964, 42 U.S.C. § 2000(d) (1976); The Equal Educational Opportunities
Act of 1974, 20 U.S.C. § 1703(f) (1976).
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V7Lay v. Nichols, 414 U.S. 563 (1974); Title VI of the Civil
Rights Act of -196h4, 42 U.S.C. & 2000(d) (1976); May 25th Memorandum, 35
Fed.” Reg. 17595 (1970); The Equal Educational Opportunities Act of
1974, 20 U.S.C. § 1703(fF) (1976).

18y.5. CONST. amend. XIV, § 1.

19a11 states and school districts have in some sense def ined
baseline educational opportunities insofar as they mandate, by law or
administrative regulation, those things which a student must do and
know in order to graduate from high school. See, e.g., Con. Laws of
N.Y. Ann. Art. 65 & 3204; Fla. Stat. Ann. Tit. 15§ 233.061 et seq. A
recent federal court decision specifies what states must do in order to
provide a baseline educational opportunity in the minimum competency
testing context. Debra P. V. Turlington 474 F. Supp. 2b4 (1979); aff'd
in part, vac. in part, rem'd 644 F.~2nd 397 (1981):,- -

23y, 5. CONST. amend. XIV.

215ee generally G. Gunther, Constitutional Law (New Yd(k, NY: The
Foundation Press, Inc., 1980). S

22y, san Antonio Independent School District v. Rodriquez, 411
U.s. 1, 37, the court held that educatjon is not a fundamental interest
and that laws which affect and impinge on education are not necessarily'
entitled to strict judicial scrutiny. However, for. the purposes of
this analysis, it is not necessary to recognize 'students'' as a suspect
class, or educations as a fundamental interest, in order to afford
students some protection pursuant io the Equa) Protection Clause. .
Minimally, a state's activity must bear a rational relationship to a
legitimate state interest if it discriminates between people on any
basis. See, e.g., Debra P. v. Turlington, note 19 supra.

r23weston3 HARV. L. REV. (1982), and citations therein.

2l*l.evin, supra, note 1.

25See,‘e.g., Michelman, supra, note 5, and Preovolos, supra note
11, for a discussion of some underlying substantive rights that are
required to give the concept of equality true meaning. See also Note,
"The Right to Education: A Constitutional Analysis,' 44 CIN. L. REV.
796 (1975) and Weston, supra, note 23.

26See text accompanying note 25 supfa.

27aYthough this line of analysis is developed in this paper, see
Preovolos, supra, note 11, for a discussion of the implications of the
Rodriguez decision for adequate education. Although there is a _
ntinuing debate over whether or not 'equal'' opportunity involves:some
/minimum level of '"adequate'' opportunity, issues specific to language
minor ity students have not been explored in this debate. See Levin,
supra, note 5, for a preliminary discussion of problems associated with
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the inability of the Equal Protection Clause to address issues of
educational adequacy for language minority and other students, using
examples drawn from school finance cases in an effort to establish some
sort of baseline standard. k

2847 y.s.c. § 2000(d) (1976).

2935 Fed. Reg. 11595 (1970).
3014, ‘ | :

3120 y.sic. 5 1703(f) (1976).

327This paper argues that the equal treatment guarantees for
language minority students embodied in certain federal statutes also
require the recognition of a right to some baseline level of
“opportunity. ~Although not specifically in support of these points, see
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